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31) Halsbury’'s Statutes England and Wales(4th edn: London) vol.18
Fisheries, Preliminary Note, p.48
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(Summary)

(Summary)

A Study of the Systematic Rearrangement and Improvement of Laws and
Regulations under the Jurisdiction of the Ministry of Maritime Affairs and

Fisheries
Prepared by the Korea Legislation Research Institute

The current legislation on maritime affairs and fisheries, which is
composed of 44 Acts in total, is customarily being operated on the
basis of the organization of executive organs. Now, the legal system
needs to be rearranged in terms of the efficient implementation of
policies so as to adapt itself to such change of outside conditions as
the development of international convention, the change in
industrial structure, the deterioration of marine environment, and
the pollution and exhaustion of useful resources, as well as to
contribute to such satisfaction of inside needs as the activation of
the Ministry of Maritime Affairs and Fisheries, the implementation
of OK 21 project, the strengthening of legal effectiveness, the

stabilization of administrative organization, etc.

I . Reorganization of Legal System

The rearrangement and improvement of the legal system shall be
made according to the following policies. First, it requires the
rearrangement of Act units from a long-range point of view. The
reorganization of such legal system should be made for all the Acts
under the jurisdiction of the Ministry of Maritime Affairs and
Fisheries, including the derivation of a new basic Act from the
Framework Act on the Development of Maritime Affairs and
Fisheries. Furthermore, the plan for such reorganization should

include the draft Acts to be newly enacted according to short- and
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long-term plans, the Acts to be repealed, combined, or divided, the
list of Acts to be amended and the outline of such amendment, and
the plan of operation for relevant groups of laws. Secondly, it
requires the plan for restructuring of Acts in detailed contents. This
shall include the adjustment of individual Acts and subordinate
statutes to be enacted or amended in the course of the
reorganization of system and further the plan for rearrangement,
division, or combination of Acts and subordinate statutes at the
same or different level. Lastly, it requires the plan for adjustment of
issues. This should include the measures to settle issues of
individual Acts requiring immediate adjustment even before the
adjustment of their system in total or the restructuring of them

according to long-term plan.

1. Current System (Customary Organization Focused on Executive

Organs)

1) The Office of Maritime Safety Management has jurisdiction over
six Acts:

2) The Marine Policy Bureau has jurisdiction over nine Acts:

3) The Shipping and Logistics Bureau has jurisdiction over twelve
Acts:

4) The Ports and Harbors Bureau has jurisdiction over three Acts:

5) The Fisheries Policy Bureau has jurisdiction over four Acts;

6) The Fishery Resources Bureau has jurisdiction over seven Acts:

7) The Korean Maritime Safety Tribunal has jurisdiction over one
Act: and

8) The National Maritime Police Agency has jurisdiction over two
Acts.

2. Factors of Systematic Reorganization

The reorganization of system shall be conducted on the basic
principle of the adjustment of existing system and the reflection of

demand for new legislation. First, with respect to the adjustment of
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the existing system, this study presents the conversion of the
executive organ-oriented system into legal function-oriented system.
Next, this seeks the measures for the maintenance of legal stability
and the continuous reform of administrative regulation. Lastly, in
reflecting demand for new legislation, this study takes into account
the change of industrial structure and fishery resources and the

deterioration of marine environment.

3. Principles of Reorganization
1) Adjustment of Existing System

[ ] The conversion of the executive organ-oriented system into legal

function-oriented system

[] The security of legal stability
The establishment of concept and category: All the Acts and
subordinate statutes concerned
The adjustment of priority among Acts and subordinate statutes
at different level
The adjustment or characterization of legal plans
The adjustment of relations with Acts under the jurisdiction of
other ministries and agencies

The issue of double punishment

[] The continuous reform of administrative regulation

2) Reflection of Demand for New Legislation
- The change of industrial structure and marine resources, and

the deterioration of marine environment

4. Short-term System

For the reorganization of legal system, the Fisheries Act, the Ship
Act, the Public Order in Open Ports Act, the Fishing Ground
Management Act, the Harbor Act, the Seafarers Act, the Ship
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Personnel Act, and the Prevention of Marine Pollution Act need to be
amended according to a short-term plan. The Act on Distribution and
Price Stabilization of Agricultural and Fishery Products should be
divided. The Fishery Harbors Act need to be absorbed in other Acts.
On the other hand, the Maritime Affairs and Fisheries Dispute
Mediation Act, the Fishery Resources Management Act, the Deep-Sea
Water Utilization and Management Act, the Fishing Villages and
Fishery Harbors Act, the Harbor Construction Act, and the Marine
Environment Management Act, which are named tentatively, should

be newly enacted.

5. Medium- and Long-term System

For the reorganization of legal system, the Framework Act on the
Development of Maritime Affairs and Fisheries, the Cultivating
Industry Promotion Act, the Marine Transport Act, the Harbor
Transport Business Act, the Coast Management Act, the Public
Waters Management Act, the Public Waters Reclamation Act, and
the Seamen Insurance Act need to be amended according to medium-
and long-term plans. The Fishery Resources Protection Act should
be substituted by another Act. The Korea Container Terminal
Authority Act, the Sea Traffic Safety Act, the Ship Safety Act, the
Rescue and Aid at Sea and in the River Act, and the Water-Related
Leisure Activities Safety Act should be absorbed in other Acts. The
Framework Act on Fisheries, the Ship Crew Qualification Act, and
the Marine Safety Control Act, which are named tentatively, need to

be newly enacted.

6. Long-term Development Model: Establishment of Various Basic Acts

In the light of the stabilization of administrative organization and
the satisfaction of demand for new legislation, the Framework Act
on Fisheries needs to be derived from the Framework Act on the
Development of Maritime Affairs and Fisheries, which is the

principal basic Act. Next, the Framework Act on Environmental
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Safety should be derived from the principal basic Act in response to
the sharing of role between the Ministry of Environment and the
Ministry of Maritime Affairs and Fisheries concerning marine
environment. Further, the Framework Act on Transport Service in
Harbors should also be derived from the principal basic Act for the
purpose of strengthening competitive power in the field of harbor
construction and marine transportation. At opportune time, the
name of the principal basic Act should be altered in the Framework
Act on Maritime Affairs (tentatively named), to compensate for the
shortcomings of the principle of deletion on the technique of

legislation and to maintain variety of system for basic Acts.

7. Division into Basic Acts

The plan for division into the new basic Act (tentatively named
‘the Framework Act on Fisheries’) does not simply mean the
separation of the marine sector and fishery sector in the current
Framework Act on the Development of Maritime Affairs and
Fisheries. The Framework Act on Fisheries (tentatively named)
should be derived from the Framework Act on the Development of
Maritime Affairs and Fisheries to govern the fishery sector. In this
case, the provisions of Article 25 (Fosterage of Fisheries) and Article
26 (Promotion of Marine Technology Development) of the current
Framework Act on the Development of Maritime Affairs and
Fisheries should be relocated in the Framework Act on Fisheries
(tentatively named). Maritime affairs and fisheries cover the spacial
area of “seas” and the industrial area of “fisheries”. Nevertheless, it
is difficult to contain all the maritime affairs and fisheries in a basic
Act because of their broadness in width. Even in the case of the
division into the Framework Act on Fisheries (tentatively named),
the Framework Act on the Development of Maritime Affairs and
Fisheries shall be granted the status of the principal basic Act in
the future, taking into consideration the possibility of establishment
of a basic Act in the field of environmental safety and transportation

service in harbors, and the stable implementation of OK 21 Project,
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etc. If basic Acts are established and developed, the Framework Act
on the Development of Maritime Affairs and Fisheries may be
changed into the Framework Act on Maritime Affairs (tentatively
named) at proper time, while maintaining its status as the principal
basic Act.

8. Classification of Relevant Acts and Subordinate Statutes

For long-term development of legal system concerning maritime
affairs and fisheries, the principal basic Act needs to be divided into
basic Acts covering individual sectors. Such division should be made
in the order of fisheries, environmental safety, and transportation
service in harbors. With establishment and development of basic
Acts, the legal system of maritime affairs and fisheries should be
classified into seven groups of Acts in consideration of the character
of Acts in its operation. For model of classification, this shows 1)
Basic and fundamental legislation group 2)Industry and resources
legislation group 3)Traffic and transportation legislation group
4)Space and area legislation group 5)Facility and equipment
legislation group 6)Manpower and organization legislation group
7)Environment and safety legislation group. Based on the above
classification of Acts, the basic Acts should serve as planning law or
organization law to guide and adjust the relevant Acts.

- First group (basic and fundamental legislation): Marine

development, scientific survey, settlement of disputes

- Second group (industry and resources legislation): Fisheries,

marine resources, fishing, quality control

- Third group (traffic and transportation legislation): Open ports,

marine transport, fairways, sea lanes, pilotage

- Fourth group (space and area legislation): Coast, fishing

villages, fishing grounds, public waters, economic zone

- Fifth group (facility and equipment legislation): Harbors, ships,

structures

- Sixth group (manpower and organization legislation): fishermen,

seafarers, education, association, industrial complex, companies
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- Seventh group (environment and safety legislation): control of

pollution, preservation of ecosystem, safety control

II. Restructuring of Acts

1. Basic and Fundamental Sector

Following the enactments of new laws and the amendments of
existing laws, the restructuring of relevant laws is required in
various sectors. In basic and fundamental sector, the current
Framework Act on the Development of Maritime Affairs and
Fisheries, which holds the status of principal basic Act, needs to
be supplemented in respect of fishery. The Maritime Affairs and
Fisheries Dispute Mediation Act (tentatively named) should be
made to secure the system suitable for the settlement of disputes
over maritime affairs and fisheries, as well as to set the standards
for fishery compensation and introduce alternative system for the

settlement of disputes.

2. Industry and Resources Sector

Following the enactment of the Fishery Resources Management
Act (tentatively named), the Fisheries Act needs to be rearranged
in part. The Fishery Resources Management Act (tentatively
named) is required to clarify the concept of “fishery resources”
referred to in the Constitution and to take over, in whole or in
part, the provisions of the Decree on the Protection of Fishery
Resources and relevant regulations and rules. The Act on
Distribution and Price Stabilization of Agricultural and Fishery
Products should be revised towards division of agricultural
products market and fishery products market. With the enactment
of the Act on Distribution and Price Stabilization of Fishery
Products (tentatively named), it should take over the provisions of
fishery products from the Act on Distribution and Price

Stabilization of Agricultural and Fishery Products, and its
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compatibility with other provisions of agricultural and fishery
products should be examined. The Deep-Sea Water Utilization and
Management Act should be made to take deep-sea water as new
marine resources, in harmony with existing order for production,

distribution, and consumption of water-related products.

3. Space and Area Sector

With respect to the space and area sector, the Coast Management
Act should be reorganized. the integrated coast management plan
and the public water reclamation plan are required to be combined
by stages, and the Coast Management Act and the Conservation of
Wetlands Act should share their functions according to their
character. Following the enactment and enforcement of the
Framework Act on Agriculture and Rural Community, it is in
urgent need to readjust the Act on the Special Measures for
Development of Agricultural and Fishing Villages and the
Rearrangement of Agricultural and Fishing Villages Act. The
provisions of fisheries and fishing villages in these two Acts should
be relocated in the Framework Act on the Development of
Maritime Affairs and Fisheries, the Fisheries Act (tentatively
named), or the Fishing Villages and Fishery Harbors Act
(tentatively named), respectively. In particular, the Fishing
Villages and Fishery Harbors Act (tentatively named) should
prescribe fishermen as the subject of the Act, and be divided from

legal system for agricultural villages.

4. Facility and Manpower Sector

With respect to the facility and manpower sector, the Harbor Act
needs to be reorganized. The said Act should be made to alter the
system of harbor development by non-management agency and to
adopt measures for the preservation of harbor environment. As
well, the Seafarers Act and the Ship Personnel Act should be

amended to improve the welfare of seafarers through division of
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seafarer safety provisions and labor protection provisions.

5. Environment and Safety Sector

With respect to environment and safety sector, the Marine
Environment Management Act (tentatively named) needs to be
newly enacted. The said Act should prescribe the establishment of
a Marine Environment Policy Council (tentatively named) and
function as the fundamental Act governing a comprehensive plan
for preservation of marine environment. Now, maritime and
environmental legislation should be made available to the
systematization of marine environment and ©plan, etc. In
comparison with environmental legislation focused on land, it is
required to examine the possibility of the establishment of
environmental legislation focused on seas. To this end, it is
necessary to adopt measures for establishing the identity of
sea-related plans from among plans for development of national
land under the Framework Act on the National Land and the
National Land Planning and Utilization Act. The Marine Safety
Control Act (tentatively named) should absorb the Sea Traffic
Safety Act in a short term, and be combined with the Ship Safety
Act, the Rescue and Aid at Sea and in the River Act, and the
Water-Related Leisure Activities Safety Act related to safety in

the long run.

M. Supplement of Individual Legislative Policies

Prior to the comprehensive adjustment and restructuring of legal
system, individual legislative policies should be supplemented for
settlement of issues in individual Acts. In marine sector, the Coast
Management Act needs to establish the category of coast and public
waters and the relations between them and to prescribe tideland as
part of public property. The Public Waters Reclamation Act should
clarify the relations between the acquisition of ownership of

reclaimed land and a reclaimer’ surplus. The Public Waters
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Management Act should serve to attain the appropriateness of
occupancy and use of public waters. The Conservation of Wetlands
Act should adopt the principle of deduction in lieu of the principle
of designation. The Prevention of Marine Pollution Act needs to
adopt measures for the prevention of pollution of inshore fishing
grounds, including the prevention of pollutants from land, and to
introduce a comprehensive system for control of pollutants. In
marine sector, the Fisheries Act should be made to induce
fishermen to the positive participation in a fishing ground
development and utilization plan and to simplify the categories of
fisheries and expand the area of activities permissible to
fishermen. The Fishing Ground Management Act should make it
possible to prevent the conflict of the legal regulation of fishing
grounds with the generally accepted ideas thereof, to prevent
illegal occupancy of fishing grounds by individuals, and to enhance

the economical efficiency of fishing grounds.
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